
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO. 3147/16 

U/s 294/448/324/506 of IPC. 
State 
-vs- 

 
Birendra Sharma  …………..accused  

 
Appearances: 

 
  K Gogoi,  

   Learned Addl PP  
& N Saikia, Asstt PP     :  For the prosecution. 

 
M Das 
Ld Counsel     :  For the accused  

 
Date of recording evidence  :  25-09-18, 29-11-18, 01-02-19, 
       30-03-19, 27-05-19 
 
Date of hearing argument      : 24-06-19 

Date of judgment       : 02-07-19 

 
J U D G M E N T  

1. The informant’s case in brief is that :  

  Informant Sri Biren Sarma lodged an ejahar on 24-9-16 stating inter-alia 

that on 21-9-16 at about 9.30 AM, accused Birendra Sharma entered into his 

house in an inebriated condition, and thereafter without any rhyme or reason 

gave him a dao blow at him. When trying to obstruct the said blow, he sustained 

cut injuries on his fingers. It is also alleged by the informant that accused also 

gave him kick and fist blows for which he sustained injuries on his face. 

 

2. On receipt of the ejahar, O/C, Tezpur P.S registered a case being Tezpur 

PS Case No 1696/16 U/S 448/294/326/323/506 IPC and started investigation of 

the same. On completion of investigation, police submitted the charge sheet 

against the accused U/S 448/294/324/506 IPC. 
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3.  Cognizance of the offence was taken, and process was issued against 

the accused. On appearance of the accused, copy of the case was furnished to 

him. Vide my order dtd 22-5-18, particulars of offence U/S 448/294/324/506 IPC 

was explained to which the accused pleaded not guilty and claimed to be tried.   

 

4.  Prosecution in order to prove this case, examined as many as 5 (five) 

witnesses including the I/O. 

 

5. The plea of the defence is of total denial. Statements of the accused were 

recorded U/S 313 CrPC in which the accused denied to have committed the 

offence charged with. However, the accused declined to adduce evidence. I have 

heard the argument advanced by the learned Counsel of both sides and carefully 

perused the evidences on record.  

 

6.   The points  for determination are : 

i) Whether the accused on 21-9-16 at about 9.30 am, 

committed house trespass by entering into the house of 

informant situated near Bamungaon polo field under Tezpur 

P.S and thereby committed an offence punishable 448 IPC ?  

ii) Whether the accused on the same day and time 

voluntarily caused hurt to the informant by means of a dao 

which is an instrument for cutting and thereby committed an 

offence punishable under Section 324 IPC? 

 

iii) Whether the accused on the same day and time uttered 

obscene words and language at the informant to the 

annoyance of others and thereby committed an offence 

punishable under Section 294 of IPC?  

 

iv) Whether the accused on the same day and time 

intimidated the informant thereby committed an offence 

punishable under Section 506 of IPC?  
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Sri Biren Sarma is the informant of this case and in his evidence 

stated that on 21-9-16 at about 9.30 pm, accused Birendra Sarma armed with a 

dao came running at him with a view to cut him, and as he ran inside his house 

the accused followed him and tried to inflict a dao blow at him. When he tried to 

caught hold of the dao he sustained injury on his right hand fingers. PW1 further 

deposed that accused after rebuking him in obscene language also gave fist 

blows, and kicks and also threatened to kill him. He further stated that at that 

time neighbour Ajit Sarma and Parama Haloi came and separated the accused 

and on the very said day, he lodged an ejahar vide Ext.1 whereupon Ext.1(1) is 

his signature.  

 

8. PW2 Sri Ajit Ch Sarma deposed that the occurrence took place about one 

and half or two years ago at about 7.30 pm, and at that time he was at the 

informant’s house. PW2 deposed that the accused armed with dao came running 

to the house of the informant and thereafter a scuffle took place at the verandah 

of the house and he then separated both the parties.  

 

9.    PW3 Parama Haloi deposed that about two years ago at 9.30 pm, he 

was talking to someone at a field in front of her house and at that time, he saw 

both the informant and the accused altercated in front of the house of the 

informant. He also stated that the accused with a dao in his hand ran into the 

house of the informant and thereafter he saw injury on the right hand of the 

informant. He further stated that he came to know from the informant that the 

accused cut his hand and he accompanied with the informant to the police 

station.  

 

10. PW4 Dr Ashinta Kr Baruah deposed that on 21-09-16 while he was posted 

at KCH, Tezpur as M&HO-1, on that night, he examined Sri Biren Shrma in 

connection with Tezpur PS Case No 1696/16. The victim had a history of assault 

with sharp instrument and on examination, he found the following : 
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i. One sharp cut measuring 1cm on the right hand between the ring and middle 

finger.  

ii. Super ficial abrasion on right knuckle of the right fist of 1cm size 

 Injuries were simple in nature caused by sharp weapon.  

Ext.2 is the medical report prepared by him whereupon Ext.2(1) is my 

signature.   

  

11. PW5 SI Upen Bordoloi is the investigating officer and in his evidence he 

stated that on 22-09-16 while he was posted at Tezpur PS as attached officer, on 

that day on receiving an ejahar, he was entrusted to investigate the case and 

accordingly he visited the place of occurrence, recorded the statement of the 

witnesses including the informant and prepared a rough sketch map. He also 

stated that in course of the investigation, he collected the injury report and after 

completion of investigation, he submitted the CS against the accused U/S 

448/294/324/506 IPC. He has identified the sketch map as Ext.3 and the charge 

sheet as Ext.4. This in nutshell is the evidence available on record.  

 

12. Learned defence counsel submitted that the prosecution case has not 

been proved. According to the learned counsel the prosecution has failed 

to recover the alleged instrument of assault and this itself creates doubt 

about the veracity of the prosecution case. It was submitted that the 

independent witnesses also had not supported the informant victim and 

as such the accused deserves acquittal. On the other hand learned 

counsel for the state submitted that the prosecution case has been 

proved to the hilt and as such accused deserves punishment. 

 

13. In the instant case the informant victim Pw1` in his evidence the 

accused who was armed with a dao was uttering obscene rebukes at him 

and thereafter accused came running towards his house and as he came 

inside his house, the accused followed him inside his house and thereafter 

tried to attack him with the dao, and when he tried to caught hold of the 

dao he sustained cut injuries on his finger. PW1 also alleged that the 

accused gave fist blows at him and also threatened to kill him. The 
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assertion made by the PW1 could not be dislodged by the defence in 

course of the cross examination. In fact nothing material could be 

extracted from PW1 to show that PW1 evidence has suffered from any 

infirmity so as to render his evidence unreliable. The suggestions offered 

to Pw1 has been denied by PW1. No contradiction also could be brought 

out in the cross of PW1. Coming to the evidence of Pw2 it is noticed that 

according to PW2 he was present at the house of the informant at the 

time of the incident, and according to him on the said day at about 7.30 

pm the accused armed with a dao chased the informant in to his house 

and thereafter in the “verandah” a scuffle took place between the 

informant and the accused and at that moment he (PW2) came out and 

separated the two. This assertion of the PW2 has gone completely 

unchallenged in cross. PW2 however stated that he had not seen any 

injury in the person of the informant PW1.  Thus the assertion of 

informant PW1 that the accused armed with a dao chased him in to his 

house has received support from the evidence of PW2. The question as to 

whether Pw1 sustained cut injury on his fingers while trying to repel an 

attack of the accused, has to be considered in the light of the evidence of 

PW2 and other witnesses including the medical evidence of PW4. Now 

PW2 had clearly deposed that when he came out from the house of 

informant he saw the informant and the accused engaged in a scuffle in 

the verandah and that he separated both the informant and the accused.  

Now when this part of the evidence of PW2 is to be considered in the 

light of the evidence so adduced by the informant PW1, the possibility of 

the informant sustaining a cut injury in the process of scuffle with the 

accused, cannot be ruled out completely. Again on the other hand the 

assertion of the informant PW1 that the cut injury on his fingers was 

because of the informants attempt to repel the dao attack also cannot be 

ruled out completely. Be that what it may, when the evidence of Pw3 

Parama Haloi is considered it would appear that PW3 too had asserted 

that on the night of incident at about 9.30 pm he noticed the accused 

having an altercation with the informant, and the accused who was 

armed with a dao then followed and chased the informant into his house. 
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PW3 also asserted that though he had not seen as to what actually 

happened inside the house of the informant, Pw3 on visiting the house of 

the informant noticed a cut injury on the finger of the informant. The 

evidence of PW3 too had gone unchallenged on the above aspects and 

nothing could be brought out from Pw3 to show that he was deposing 

falsely. Thus PW3’s evidence also corroborates the evidence of PW1. 

Coming to the evidence of the M/O PW4 it appears that PW4 too deposed 

that while examining the informant he found a sharp cut measuring 1 cm 

in size  on the right hand between the ring and the middle finger and a 

superficial abrasion on the right knuckle of the right fist of the victim 

measuring 1 cm in size. In this regard the M/O (PW4) proved the medical 

report prepared by him as Ext2. Thus the evidence of the M/O(PW4) also 

supports the evidence of the informant Pw1 about the cut injury alleged 

to have been sustained by him. Now in the light of the medical evidence 

available on record when the evidence of the witnesses including the 

victim is analysed the probability of the  victim PW1 sustaining the cut 

injury in the process of scuffle with the accused who was armed with a 

dao appears to be more probable than the accused inflicting dao injury on 

the victim’s hand more so when the eyewitness  who was present in the 

immediate scene of occurrence being PW2 had disclosed in his cross 

examination that he had not seen any injury on the person of the 

accused. Had there being an intended dao assault by the accused on the 

victim the PW2 who immediately appeared at the scene while the incident 

was in progress,  would have been reported about the assault but this 

has not been reported or noticed as a matter of fact, hence the sustaining 

of the said injury as apparent from the injury report could be a result of 

the scuffle. In this regard the submission of the learned defence counsel 

that non seizure of the dao had cast a doubt about the veracity of the 

prosecution case is also considered, but considering the overwhelming 

evidence available on record, the non-seizure of the dao in the case 

would not throw out the entire prosecution case on that count only.  What 

inevitable conclusion that can be drawn in the face of the evidence is that 

the accused entered the victim’s premises brandishing a “dao” .The 
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evidence is overwhelming and clinching to the above fact. But that 

the accused voluntarily caused cut injury with the dao on the victim’s 

person cannot be accepted beyond all reasonable doubt. In the above 

circumstances though charge has also been framed against the accused 

u/s 324 IPC along with sec 448/294/506 IPC, the charge u/s 324 IPC in 

my measured view cannot be said to have been proved beyond doubt and 

as such the same fails. Similarly charge u/s 294 IPC also fails as there is 

no evidence on record as to what obscene words were being used against 

the informant.  

 

14. The evidence on record establishes beyond doubt that the accused 

trespassed into the house of the informant armed with a dao and 

considering the fact that a scuffle took place between the accused and 

the informant, the intention of the accused is but apparent. The fact that 

accused chased the informant to his house armed with a dao had 

definitely caused an alarm in the mind of the informant Pw1 as such 

charge u/s 448 IPC and 506 IPC Pt 1 appears to have been proved 

beyond doubt and the accused is therefore held guilty u/s 448 IPC and 

506 Pt1 IPC.         

  

 15.  I have considered extending the beneficial provisions of the 

Offenders Act to the accused but refrained from doing so considering the 

nature of the offence.  

 

16.    Accused is heard on the question of sentence. Accused prays that 

he be dealt with leniently. I have considered the plea of the accused vis a 

vis the facts of the case. No previous conviction has been proved against 

the accused. Considering all aspects I am of the measured view that the 

accused deserves a little leniency.    
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ORDER 

Accused Birendra Sarma is convicted u/s 448 IPC and also u/s 506 Pt 1 

IPC. For his conviction u/s 448 IPC accused is sentenced to pay a fine of 

rupees five hundred i/d to S.I for seven days. For his conviction u/s 506 

Pt1 IPC accused is sentenced to pay a fine of rupees one thousand 

(Rs.1000/-) i/d to S.I for fifteen days.  

Accused is however acquitted of the charge u/s 324 IPC and 294 IPC.     

The liability of the bailor is extended for 6 (six) months from today as per 

provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 2nd day 

of July, 2019. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 
 

 
Prosecution witnesses 
PW1 Sri Biren Sarma 
PW2 Sri Ajit Ch Sarma 
PW3 Parena Haloi 
PW4 Dr Ashinta Kr Baruah 
PW5 Upen Bordoloi 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar.  
Ext.2   : Medical report 
Ext.3  : Sketch map  
Ext.4  : Charge sheet  
 
 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


